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Justice Dinesh Kr. Singh
Judge
Patna High Court.

MESSAGE

ROLE OF CONSTITUTIONAL BODIES IN THE
INDIAN DEMOCRATIC SET UP

It gives me immense pleasure to acknowledge the efforts and endeavour made by the Adhivakta Parishad, Bihar
in publishing the Annual Souvenir titled as Role of Constitutional Bodies in the Indian Democratic Set Up. No
doubt the topic for the Souvenir has assumed great significance in the present times and would be aniillustrative
work to the great advantage of the society atlarge in general to the legal fraternity in particular.

Constitutional bodies in India are referable to those institutions which have been mentioned in the Indian
Constitution itself and derived its authority directly from it. Any type of change in the mechanism of these
bodies needs a Constitutional Amendment. The Constitution of India which as is Commonly referred as Mother
and Source of all the legislation is uniqueinitselfin so far as it prescribes the end and sets the goal of Governance
and simultaneously provides the means for achieving them. India is a Country governed by a Parliamentary
System of Government in which the executive is directly answerable to the Legislature. The goals setforth in the
Constitution are achieved through Constitutional bodies like Supreme Court, High Court in the Country, Election
Commission of India, CAG, RBI and many others. The bigger question now in the present day is about the
Constitutional balance and the conflict of interest between the Constitutional Bodies and the Government in
power. The success of Democracy liesin the Independence of Constitutional Bodies.

Thomas Jefferson, the principle author of declaration of Independence (1976) and 3" president of the United
states once wrote “ When the people fear the Government there is tyranny and When the Government fears
the people there is Liberty “. This is the ideal situation perceived by the Constitution of India and sought to be
achieved through the Constitutional bodies. The need of the hour is to repose the confidence in the sanctity of
appointments to the Constitutional bodies coupled with the independent exercise of power incumbent of the
Constitutional offices.

| wish all the success for the Annual Souvenir and hope that in future also the Adhivakta Parishad would
undertake such endeavours for the academic benefit of all.

Dinesh Kumar Singh
Judge
Patna High Court
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I am pleased to know that Adhivakta Parishad, Bihar,
as usual, is going to publish a savounear “Nayaypunj” on the
topic  “Role of Constitutional Institutions under  the
Constitutional set up”.

Subject is important and I have no doubt that the
articles published in the souvenir will enlighten the society and
the legal fraternity at large addressing the burning issues of the
society.

I wish every success to the publication of

“Nayaypunj”.

=Liwveen 7

(Shivaji Pandey, J.)
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Sanjay Kumar Balupar Kurji, (Near Sri

g gay K Chandra Middle School)

(Pud'ge Sk Digha, Patna - 800 010
atna High Court Mob.: 9430001773

9431015018

MESSAGE

It gave me the immense 7- pleasure to know that Adhivakta
Parishad, Bihar, a premier organisation of legal fraternity, is to publish
its annual 2019 souvenir ‘Nyayapunj’, on the theme topic ‘Role of the
Constitutinal Institutions in the Democratic setup’. Topic is not only
debatable but imiaortant too. Hope, the articles published in the souvenir
will enlighten the society and the legal fraternity at large. I wish the

success of the souvenir.
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Role of Constitutional Institutions in
Democratic System

Hon'ble Justice V N Sinha,

Former Judge,
Patna High Court
Presently: Senior Advocate,
Supreme Court of India

ndia attained freedom and
adopted a Democratic

Constitution for governing itself.
The main features of a democratic
Constitution are preamble setting out
the aspirations, hope of its people to
protect their basic rights assuring
dignity of the individual. Part |, Il of the
Constitution provides for union, states
their reorganisation and citizenship.
Part Il specifies the Basic rights
guaranteed by the Constitution to the
citizens and others. Part IV of the
Constitution, provides for Directive
Principles of the State Policy, though
not enforceable by the courts, but are
nevertheless fundamental in
governance of the country. Part V
chapter | provides for the union its
executive, namely the President, vice
president, its Council of ministers,
duty of the Prime Minister to furnish
information to the President, the

Attorney General for India and the
manner in which union will conduct its
business. Chapter Il of part V provides
for parliament, its officers, the manner
in which it will conduct its business,
disqualify the members, their
privileges, legislative procedure etc.
Chapter IV of part V provides for the
Supreme Court of India its Chief
Justice, other judges their salary,
emoluments, jurisdiction, including
the manner of removal. Similarly, Part
VI of the Constitution, in chapter Il
provides for the State(s) its executive,
Council of ministers, the Advocate
General and the manner in which
government business is conducted.
Chapter Il of part VI provides for the
State legislature its officers, conduct
of business, disqualification of
members, their privileges and
legislative procedure. Chapter V, VI of
part VI provides for the High Courts
and Subordinate Courts in the States,
their jurisdiction, including manner of
appointment of judges their salaries
and other emoluments, conditions of
service, etc. Part IX of the Constitution
provides for distribution of legislative
powers between the Parliament and
State legislatures,
concurrent powers of the two
legislatures. Part IX, IX-A of the
Constitution inserted by Constitution
73, 74 Amendment Act 1992 provides
for the Panchayats and the

including

Municipalities with mechanism to
function as institution of local self-

government, having complete control
over subjects, enumerated in eleventh
and twelfth schedule of the
Constitution to enable the Panchayats
and the Municipalities to function as
3rd tier of constitutional government
completely independent of the state
government in the matters enshrined
in the eleventh, twelfth schedule of
the Constitution. Notwithstanding the
aforesaid constitutional amendments,
Panchayats and Municipalities
established in the country have not
been endowed with powers to enable
them to function as institution of self-
government with powers to prepare
and implement plan for economic
development and social justice,
including matters enumerated in in
eleventh, twelfth schedule of the
Constitution.

Framers of the Indian Constitution
were cognisant of the importance of
free and fair elections to both
Parliament and State legislatures, for
ensuring the same, entrusted the
conduct of elections to both
Parliament and the State legislatures
to the Election Commission by
providing for the same in part XV of
the Constitution. Article 324 vested
superintendence, conduct of election
to both Parliament and State
legislature in the Commission. It
further authorised the Commission to
issue such direction as may be
necessary for ensuring free and fair
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election to both Parliament and State
legislature. The direction issued by the
Commission for conducting election
could not be assailed, as per article
329, inany court of law, except by filing
an election petition challenging the
election before the election tribunal.

So far | have outlined the nature of
Indian Constitution and the
institutions created to sustain and
nourish the same. Itis well-known that
the Constitution and its institutions
are an organic whole, which either
grow and serve its people well or
inflict pain and perish with the times,
requiring the people to usher in a
revolution and give to themselves yet
another Constitution.

In view of the aforesaid premise | may
now proceed to examine the status of
the different institutions created
under the Constitution and analyse
the extent to which the Constitutional
Institutions have been able to sustain
the aims and object of our
Constitution enshrined in its
preamble, to secure to its citizen
Justice in the three dimensions
namely social, economic and political;
liberty of thought, expression, belief,
faith and worship; equality of status
and opportunity, assuring dignity of
the individual so that brotherhood
prevailsamongst all Indians.

For securing the dignity of the
individual Constitution has
incorporated fundamental rights and
directive principles of state policy in
IV of the Constitution
respectively. Both the provisions are
the two wheels of the same chariot of

part lll,

the State. The two provisions have
been incorporated in the Constitution
only with a view to secure the aims
and object enshrined in the preamble
of the Constitution. Provisions of part
Ill are enforceable through superior
courts. Directive principles of state
policy in part IV are however not
enforceable by courts, but the
principles incorporated therein are
never the less, fundamental in the
governance of the country and it shall
be the duty of the state to apply those
principles in making laws. Once law is
enacted, incorporating the principle
laid down in the directive principles of
state policy, the same is enforceable
through law courts.

Parliament and the State legislature
are the two institutions entrusted
under the Constitution with the
authority to legislate as per the
legislative scheme enshrined in part XI
article 245 of the Constitution and the
subject matters enumerated in Union
list I, State list Il and Concurrent list IlI
ofthe Seventh Schedule.

Since Independence, over the years,
several elections have been held to
the house of people/lower house of
Parliament and State legislature.
Recently, general election to lower
house of Parliament was conducted
and result declared on 23 May 2019.
Soon after declaration of the result,
profile of the candidates winning the
election, as disclosed by them in the
nomination form, was published in the
print media and became subject
matter of discussion not only in the
electronic media but also on other

public forum. It appeared from the
profile of the candidates becoming
victorious that the number of those
against whom criminal case/cases are
not only pending for investigation, but
charge sheet has also been submitted,
their number has increased manifold.
Researchers pointed out with the help
of graphics that the number of
candidates winning the election with
criminal case(s) pending against them,
not only for investigation, but also for
trial has all along been steadily
growing from nineteen eighty
onwards and that the upward trend is
presently maintained at a much higher
rate. That 28% of the members of the
present Parliament (lower house) are
such against whom criminal case(s) is
either pending for investigation or
trial. The number of candidates having
assets of crore of rupees and getting
elected is on the rise. Those keeping a
close watch over the profile of the
candidates succeeding in
parliamentary elections further
pointed out that many
parliamentarians who subsequently
got convicted asked their better halves
or siblings to contest the election in
their place and there by represented
the constituency from outside
Parliament by proxy. Husband
representing the wife by proxy is a
phenomenon which is more common
in elections to Panchayati Raj
institutions, where there is
reservation in favour of women
candidates. Husband, representing
the wife, elected as Mukhia or
Sarpanch in Gram Panchayat, by proxy,
is commonly called MukhiaPati,
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SarpanchPati, etc. as it is the husband
of the elected lady Mukhia or
Sarpanch who inter acts on her behalf
with the constituents and others and
facilitates the working of the Gram
Panchyat.

Researchers also pointed out that
information about the profile of
victorious candidate and others
contesting election to Parliament,
State legislature and other local
bodies could be ascertained by the
elector only after Delhi High Court
intervened in the case of Association
for Democratic Reforms and held that
elector has fundamental right under
Article 19 (1) (a) of the Constitution to
know about the profile of the
victorious and other candidates
contesting the election. The aforesaid
view of the High Court was upheld by
the Supreme Court in the case of
union of India versus Association for
R 2002
It was also

Democratic reforms A |
Supreme Court 2112.
pointed out by the researchers that
following the judicial dictum of the
Supreme Court necessary legislative
provisions were incorporated in the
Representation of People Act 1951,
and thereby it became feasible for the
elector and others, to ascertain the
complete profile of the candidate's
contesting the election to Parliament
inthe year 2019 and discover that 28%
amongst the victorious candidates,
are such against whom criminal case is
either pending for investigation or
trial.

Parliamentary election 2019 was
notified in April 2019 to be conducted

in seven phases. The researchers and
others, including the reporters, of the
print and electronic media, studied at
length the conduct of Election
Commission of India in the matters of
disposal of petition(s) asserting
violation of model code of conduct,
which came into operation no sooner
the constituency concerned was
called upon to elect its representative.
From the date of notification calling
the constituency in question to elect
its representative till the date of poll
the model code of conduct remained
in operation in the constituency
concerned, requiring the candidate
contesting the election, including his
leaders, to observe the norms,
provided for in the model code of
conduct, failing which those found
violating the norms were liable to be
dealt with and restrained from
campaigning by the Election
Commission of India. The petition
asserting violation of model code of
conduct filed before the Election
Commission of India is required to be
considered by the entire Commission
(three members). There have been
several reports both in the electronic
and print media that there has been
difference of opinion amongst the
members of the Commission about
the merit of the allegations levelled in
the petition alleging violation of
model code of conduct by the senior
functionary of the ruling party and the
Central Government on the question
as to whether model code has been
violated and action restraining the
senior ruling party/government
functionary from campaigning is

required to be taken against them,
including launching of the
prosecution. The petitions alleging
such violations against the senior
ruling party and central government
functionary were considered and
disposed of by the Election
Commission of India not only
belatedly ignoring the public hue and
cry which was raised, impugning the
independence of the Commission, but
on the direction of the apex court to
consider and dispose of those
petitions, by a majority opinion of two
against one withholding the minority
view rendered by one of the Election
Commissioner.

Belated disposal of the petition,
alleging violation of model code of
conduct by the senior ruling party and
the central government functionary,
by the Election Commission of India, at
the behest of the apex court,
withholding the minority opinion, has
raised considerable doubt about the
independence of the Election
Commission of India.

In this connection | may also refer to
article 324 and 329 noted above,
included in the Constitution only with
a view to maintain the purity and
fairness of the election process came
under serious criticism placing the
utilitarian purpose for which Election
Commission of India was created in
the Constitution to severe strain.
Withholding of the minority opinion,
rendered by one of the three
Commissioners, while disposing of the
petition asserting violation of model
code of conduct, cannot be justified
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on the ground that the decision of the
Commission rendered in that regard is
administrative in nature. The minority
opinion, rendered by one of the three
Commissioners, needs to be made
public in view of the right of the
elector to know and judge for himself
about the merit of both majority and
minority opinion rendered by the
members of the Commission on the
question as to whether senior ruling
party and central government
functionary has violated the model
code of conduct and decided for
himself as to who amongst the
candidate either belonging to the
ruling party or opposition or any other
candidate, isrequired to be voted.

By now, | have briefly outlined the
report about the criminal antecedent
of the 28% elected members of the
lower house of Parliament that
criminal case is either pending against
them, for investigation or trial. | have
also briefly indicated the fact that the
husband of the elected women
Mukhia/Serpunch not only interact
with those who come to interact with
the lady Mukhia/Serpunch, but at
times also participate for the elected
lady in the official meetings and affirm
signature, affidavit as and when
required on their behalf. Besides, |
have also noticed that minority
opinion of the member of the Election
Commission of India while disposing
of petition asserting violation of
model code of conduct by the senior
leader of the ruling party/ central
government is not made known to the
elector to enable him to take a view as

to which of the two opinions rendered
by the majority or minority member of
the Commission about the violation of
the model code of conduct by the
senior functionary of the ruling party/
central government is correct and
which of the candidate either of the
ruling party or the opposition or any
other candidateisto be voted.

Present narration about the role of the
in the
country may not be holistic and

constitutional institutions
complete if something is not noticed
about the developments taking place
in the apex court since January 2018,
when four senior judges of the apex
court held an unprecedented press
conference to accuse the then CJI of
assigning sensitive cases to the bench
presided by Junior judges of the court.
Present CJI was one of the active
participants in the press conference.
In April 2019, a women group D staff of
the apex court alleged sexual
harassment against the CJI. The
allegations of sexual harassment
levelled against the CJI, was enquired
into, by setting up an in-house
committee. The in-house committee
exonerated the CJI of the allegations
levelled by the women group D staff of
the court. Procedure adopted by the
in-house committee of the Supreme
Court, in exonerating the ClI, however,
has been criticised by the two former
judges of the Supreme Court, one of
whom led the present Cll in the press
conference held in January 2018 and
the other followed him in the presser,
by writing articles, which is in
circulation in the electronic media.

The merit or otherwise of the two
articles written by the former judges
of the apex court is for the members of
the legal fraternity to appreciate.
Senior legal scribe of the Times of
India has analysed both the articles
written by the two former judges of
the apex court and has published his
report/views on the two articles and
other developments which took place
in the apex court and published the
article in the Times of India, Patna
edition on 03.06.2019 captioned
"Legally Speaking". In the article, the
legal scribe has opined that the
conduct of the two former judges of
the apex court who were critical of the
procedure adopted in the in-house
committee to clear the CJlI of the
allegations of sexual harassment is
required to be enquired into by
forming another in-house committee
as was done in the case of another
retired judge of the Supreme Court.

| have attempted hereinbefore to
explain the prevailing scenario in the
four apex institutions of our country,
namely lower house of 12 Parliament,
Panchayats (third tier of governance),
Election Commission of India and the
Supreme Court. It is for the readers to
appreciate the developments made in
the aforesaid four institutions during
the passage of more than six decades
of the coming into force of the
Constitution and take a view about the
working of our Constitution and the
institutions established thereunder.

*

14 & Nyayapunj-IV & Souvenir 2019



Party based Parliamentary form of
Government : Its Problems and Solutions

— Speech delivered as chairperson of welcome committee on request of then President, Sri Ram Suresh Rai, Adhivakta
Parishad, Bihar, Programme to which then H.E. the Governor of Bihar Late Sundar Singh Bhandari had inaugurated

Vinod K Kantha
Sr. Advocate
Patna High Court

hat ours will be a sovereign,
socialist and secular
democratic republic, says the

.constitution.

This the framers of the constitution
could decide after deliberating for
nearly three years. Their herculean
efforts are reflected in the 12 volumes
of debates.

Deliberations were to see how and
which political system was suited to
our land and its people. They could
not find anything indigenous, which
could inspire them. Possibly we could
not have thought of any political
system suited to our land and its
people, for, we did not want to prove
Mr. Macaulay wrong.

More Than 100 years before the
independence, Mr. Macaulay, on 7th

March, 1835 wrote the horoscope of
this nation. He said:

'The destinies of the Indian Empire
are covered with the thick darkness.
It may be that the public mind of India
may expand under our system till it
has outgrown that system; that by
good governance we may educate
our subjects with a capacity for better
government; that having become
instructed in European knowledge
they may, in some future age,
demand European institutions.
Whether such a day will ever come. |
know not..But never will | attempt to
avert or retard it. Whenever it comes
it will be the proudest day in English
history.'

How prophetic he was. We made 26th
January, 1950 as the proudest day in
English history.

The three years of deliberations were
in English, model constitutions or
political systems that we debated and
discussed were either European or
Western. We chose a Westminster
model. We even chose to write the
constitution also in a language, which
we call foreign.i.e., English.

More than three thousand years of
political system experienced by the
people from Indus valley to Moghuls
were either rejected or found not
worth consideration probably on the'

specious ground that they were either
archaic or obsolete. Windows, which
were forced open to our west took our
intellectuals off their feet within 100
years and we were convinced that
road to prosperity is through western
philosophy.

Be, that as it may, we decided to have a
democratic republic to ensure our
people social, economic and political
justice, liberty of thought, expression,
belief, faith and worship, equality of
status and opportunity and to
promote fraternity.

This, according to our constitution.
could and can be achieved only if we
had a Parliamentary form of
government. But, our constitution,
which is bulkiest in the, world having
444 articles and 12 schedules, never
even whispered about the word
'Legislature Party' or 'Political Party' till
1.3.1985, when the 10th schedule was
addedin ourconstitution.

How we are going to have a
democratic republic is completely
wanting in the Constitution.
Democratic republic, according to a
common man including me, means
peoples governance. That means
anyone, or a group of people who run
the government or who have taken a
vow in the name of the constitution to

secure its people the high sounding
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promises detailed in the Preamble are
answerable to them.

But are they? Not at all. At best they
can be said to be answerable. to the
legislature.. And legislature consists of
legislators elected by the people as
candidates of political parties.

SO, ,in effect when we speak of a
government we understand thatitis a
government of a particular political
party or group of political parties.

Democratic system thus ends with the
Party system, Democratic system is.
thus, dependent on the political
parties.

Now, let us see if our constitution
envisages a govt. bereft of political
parties. Articles of the constitution per
se do not speak of political parties.
That the legislators would be seeking
the mandate of the people on the
basis of manifestoes of the political
parties is not to be found any where in
the constitution.

Probably the framers of the
constitution thought that we the
common men, know very well that as
in England or in other European
countries or Western countries,
legislators represent the people onthe
'basis of political parties.

What s Party system'?

We have adopted Westminster model
i.e. Parliamentary from of govt. of
England. So, we will have to understand
the system prevalent there.

England has a history of a Parliament
right since the days of Tudors. It

continued and developed during the
Stuarts then Hanovers and the present
royalty. People there, have fought for
their right and their participation in
the governance for about four
hundred years now. Peoples cause
was taken up by a group of people.
These groups of people were at times
at variance to achieve the people's
cause. England was fortunate to have
only two groups of people, which, with
the passage of time were known as
'Whigs' and 'Toris'. Whigs, with further
passage of time were known as
'Liberals' and 'Toris' as 'Conservatives'.
With the growth of Industries, cause
of liberals was mainly taken up by a
third group of people known as
Labour. Slowly Liberals have: become
'Saraswati' river of our country. And
people's cause in England is still being
looked into by two groups. So, the
people have a choice to select
between the two and hence the
elected one is the real representative
of the people.

Similarly we are greatly influenced by
the American Constitution also. Right
since the date of the constitution in
1789, they have two parties -
Democrats and Republicans.

What about India? We have national
parties, regional parties, caste parties
etc. The framers of the constitution
knew that we live in diversities. On
most of the occasions local issues are
more important than the national
issues. Appeal on the basis of caste
and sect is much more charming than
anyissue.

What the framers of the constitution
probably thought that as in the pre-
independence period Congress
represented the ethos of the nation,
and it will continue to do so

perennially.

Now, when the elections are
announced each constituency in this
country has about a dozen candidates,
seeking the mandate of the electorate
either in the name of a national party
or a regional party or a caste party or
no party. In most of the constituencies
the voter is at a loss, who to vote for,
because in his estimate all the
candidates are self- seekers. They have
nothing to offer to the society, or the
locality or the state. The voter does
not have a choice. If he votes - fine. If
he does not, the candidate is not
worried.

Suppose that ninety percent of the
voters decide not to vote. Only 10%
exercise their franchise and the
candidate securing the highest
number of votes has barely secured
2% of' the total votes. Yet, he will be
the representative of the people.
Statistics would show that more than
ninety per cent of the legislators -
whether in Lok Sabha or various
legislative Assemblies do not secure
more than 15% to 20% of the people's
mandate. yet they are our
representatives!

Can these legislators be trusted with
the governance? Never. Constitution
does not speak about their
accountability even.

Our constitution, on the American
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pattern has envisaged a separation of
powers, that means the three wings of
the govt. viz. Legislature, Executive &
Judiciary are to be separate and
independent yet be inter-dependent
for proper governance.

Now, when we talk of the bureaucracy,
beginning from a humble peon to
Cabinet Secretary, working under the
executive, for everyone certain
educational and other qualifications
are needed. An ordinary peon in a
Muffasil court to the CJI have to have
certain educational and other
qualifications. But, the legislators are
not expected to have any such
qualifications. Those disqualifications
enumerated in the constitution are
applicable to even a peon. And
surprisingly the legislators, bereft of
any mandatory educational
qualification are the law framers of the
land and then the Chief Executives as
well.

Probably the only qualification that
one needs to be a legislator is to have
the proximitly with the leaders of the
political parties either through the
accident of birth or the cultivated
jobbery. Be he an ordinary farmer or a
rickshaw-puller or a petty shop-
keeper or a babu, teacher or any thing,
he has to work to earn his livelihood
but what has a leader in making to do?
We all know.

So, should we come to the conclusion
that Parliamentary from of govt. has
failed? Or we need re-writing the
constitution? Or adopt a type of
governance, which is indigenous? Or

adoptsomething different?

Without going much in debate
whether right or wrong, we have
travelled quite far. No going back. In
the last fifty years two generations
have come up. We have got used to
the system and know its faults.

Problem is not with the system (albeit
being foreign it has its limitations), but
the people

Who work for the system.

So, now neither the political animals
can be imported lock stock and barrel
nor can they be transported out of this
country. Certain electoral reforms, few
in the
constitution can probably make things
better.

minor amendments

What comes to my mind are:

1. Political parties must find place in

the Constitutionitself.
2. Only those political parties be

allowed to function, which have
fixed positive qualifications for

the candidates.

3. There should be a parliamentary
legislation to govern the
functioning of political parties.
Their accounts should be properly
maintained and annually audited.
In the case of the ruling party all
auditing by CAG should also be
allowed at his own discretion.
Suitable penal provisions must
find place in the legislation for
irregularities relating to

collection, accountal and misuse

of party funds. It is important to
break the nexus between

economiccrimes and politicians.

4. In the legislation referred to

above there should be mandatory
provisions to ensure democratic
functioning of political parties at
every level. Office bearers should
be periodically elected on the
basis of the constitution of the
party which must conform to the
norms set out in the legislation.
Deviation from democratic norms
should entail loss of recognistion

of political parties.

5. Recognition of political parties
should be accompanied by certain
privileges and may be state
funding in elections and

allotment of time by the media

are included in the incentives.

Only then deregognition can have

an effect on the parties.
6. There should be an independent

autonomous body constituted for
the purpose of overseeing the
functioning of the political parties
CEC may be an ex-officio member
of this body and at least two more
persons should be appointed by
the President on the recommen-
dations of a committee consisting
of the Vice-President, Chief

Justice of Supreme Court and CEC.
7. Only those legislators be allowed

to be executive heads, who have
basic qualifications to understand
the needs of the people, lest the
bureaucracy is allowed to thrive
under the cloak of ministerial
responsibility.

Only those legislators be declared
elected, who have secured more
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than 50% of votes polled. If need

by through the preferential votes.
It is understood that given the

large illiteracy among the voters
and the
constituencies, preferential

size of. the

system of voting may not be
workable proposition. There is an
alternative framework of
electoral system as suggested
below. | understand that this will
involve comprehensive changes
in the present scheme and may
not find fovour with the existing
political parties. Yet | believe that
time has come to think of radical
alternatives to correct the present

pervasive malaise of the system.
The system of direct democracy

can be modified and replaced by a
system of election of
representatives to the state and
central legislatures by electors
whoin turn are directly elected by
ordinary voters. If an elector is
chosen by 100 persons or may be
more, the scale of elections
subsequently will also get
reduced in the same ratio making
elections a far more meaningful
exercise. A system of recall can be

introduced alongside this change.
The elector should be in principle

a more or less disinterested but
concerned responsible citizen for
whom suitable qualifications,
including educational, may be
prescribed. On the other hand, in
elector during the period he/she
is entrusted with the crucial

responsibility of electing
representatives, ought to be
debarred from seeking elections
himself/herself or holding an
officein a political party.

An elector should not be allowed
to get re-elected except after a
break of at least two terms and his
period of duty will be two years or
may be three, during which an
election may/or may not take
place. The territorial principle
may be applied for the choice of
electors with units like villages or
wards in the urban areas. Possibly
professional groups and other
organisations having more than
100 members can be allowed to
send their representatives
separately provided the voting
members opt out of the territorial
system of choice of electors. The
laws governing this arrangement
can grant recognition to different
bodies to select their
representative electors on their
own; otherwise, the election will
be the responsibility of the
Election Commission. The
Election Commission has to be

strength-ened for the purpose.
There should be a method of

staggering for the choice of
electors which may be worked out
by the Election Commission. It will
be a near continuous process and
the turn of a constituency should
come after a period varying from
two to two and half years.
Consequently, the term of an

10.

11.

12.

13.

elector will be not less than two
years and no longer than two and

a half.
There should be minimum

interference of the govt. in the
day to day governance. in other
words, non governmental
participation to be encouraged.
Major issues like defense,
external affairs, finance, Railways,
home be left to the government.
Municipalities, village Panchayats
be left to the non-governmental

organisations.
Any political party seeking the

mandate of the people in the
name of the religion or caste or
community be banned to

participate.
Legislators be made accountable

to the people, not only during the
election but for their everyday

conduct.
There should be a constitutional

bar on the legislators to distribute
the largesse, out of people's
money without the latter's
consent. They should not be
allowed to raise their perks as and
when they feel like.

The bureaucracy, which thrives
because of the incompetence of
their executive heads (politicians)
should not be allowed to keep the
hares with them and run with the
hounds. They should be made
accountable. ¢
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Medical Negligence as a

Rabindra Kumar Sinha
Advocate
President, Adhivakta Parishad, Bihar

enal liability in criminal
cases has been made
subject to the classic Latin
maxim, act us non face it reum, nisi
mens sit rea', which is known in
common legal parlance as mens
rea, and implies that, no act can by
itself make a man guilty unless his
intention was so. This basic

principle of criminal law was laid

Criminal Offence

down by Lord Keyon Young
husband v. Luftung, where it was
stated that "the intent and the act
must concur to constitute a crime.
"The full definition of every crime
contains expressly or by
implication a proposition as to the
state of mind. Therefore if the
mental element of any conduct
alleged to have been a crime to
proven to be absent in any given
case, the crime is not committed.
This means that no act is criminally
actionable if the perpetrator does
not have the intention to commit
the same. The act of a man as
Section 33 of the Indian Penal Code
states, would include both
commission as well as omission,
and essentially requires the

presence of the mental element.

Negligence is an exception to this
rule. Section 304A of the Indian
Code

punishment for death caused by

Penal lays down the
rash and negligent act of the
offender, which encompasses the
cases of death caused by negligent

attitude of medicos.

The result of a careless act
of the doctor may often be termed
as an accident, because the word
accident as construed in legal
terminology refers to mishap and
untoward event no expected or
designed but that which is
something fortuitous and
unexpected. Yet the liability even
for a careless act becomes criminal
if carelessness is of such a high

extentastoborderon meansrea. ¢

Y SiIaT BT U 1&g AR T |
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Fundamental Duties

Anuradha Singh
Advocate
Patna High Court

undamental Duties forming

Part IV-A of the Constitution of

India was introduced by way of
Constitution (42 Amendments) Act
1976 w.e.f. 03.01.1977, however the
concept of duties in ancient Indian
Society is very old. Right from
Mahabharat era 'Karm' was the
integral part of social system
irrespective of the rights of an
individual. Lord Krishna while
motivating Arjun to perform his duty,
has emphasized the value of 'Karm' in
following words;

“FHTEERE W Wy S|
T HHECRqYH d Fesweehd|’’

Duties have always been an essence of
Indian society. The duties towards
family, society and state have always
been an integral part of human
behavior in Indian culture. The
concept of duties in ancient Indian
society was wider as it cast obligation
upon an individual toward his family,
society and state. Probably it was the
reason for the authors of the

constitution for not incorporating the
fundamental duties in the draft of
constitution. In fact the framers of our
constitution have recognized the
value of duties in life of an individual
and also in discharging their social and
national obligations which has always
been a part of our social system.

Article 51-A of the
Constitution of India was introduced
when it was felt that ancient values
and traditions which includes the
duties towards the society and state in
Indian society is degrading and
detoriating. By means of the
amendment in the Constitution by
introducing Article 51-A, the inherent
values and traditions in Indian culture
were reduced in writing casting duties
upon every citizen to pay respect to his
country, to protect sovereignty, unity
and integrity of India, promote
harmony and offers opportunity to
become a part of social, economic and
political justice which is the main
object of the Constitution of India.

Concept of Rights is not
different from duties. Rights and
duties are the two sides of the same
coin and the same cannot be
understood with different meanings.
Our constitution provides a
comprehensive Chapter of
fundamental rights of every citizen vis-
a-vis a Chapter relating to the
fundamental duties. The goal of the
constitution in formation of a secular
nation by doing social, economic and
political justice can only be achieved
when every citizen of Indian adopts
the duties cast upon him, not as a

statutory provision but as an integral
part of his life style and behavior. A
democratic State can not survive
unless the public in general are not
willing to take part in active
governance and to achieve the goal of
the Constitution. The dream of our
freedom fighters who sacrificed their
lives for the nation will come true only
when each and every citizen of India
shall take his own responsibility in
achieving the goals of Constitution
and this can be done only by realizing
the fact that fundamental duties as
embodied in the Constitution is the
integral part of human behavior . The
duties towards the society and nation
can not be enforced by making
enactments or introducing penal
provision. It can be done only by
making the general public aware of
their duties and also by educating
them about its importance in building
of nation. One must understand that
every citizen has his own role to play
for betterment of the nation. The
Government should also make an
endeavor to make proper publication
of fundamental duties so that every
citizen is made aware of his duties. The
Government may also introduce
schemes which may be implemented
at Village, Block and District level by
casting duties upon public
representatives to make aware the
general public about their
fundamental duties. A compulsory
chapter relating to fundamental
duties be made part of curriculum for
school going children at primary and
basiceducationlevel. ¢
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THE DOCTRINE OF LEGITIMATE
EXPECTATION AS A GROUND OF JUDICIAL
REVIEW IN ADMINISTRATIVE LAW — AN OVERVIEW

Dr. Laxman Singh Rawat
Assistant Professor,
Law College Dehradun

Abstract

e Doctrine of Legitimate
Expectation is still at the stage
of development, which is
becoming a major basis of judicial
review of administrative actions. The
concept is still at the root of the rule of
law, which requires regularity and
certainty in the dealing of government
with the public. The concept was first
developed in the English Law as one of
the grounds of judicial review in the
administrative law for the protection
of both procedural and substantive
interest in case when any public
authority rescinds from any
representation or promise made to
any person. The concept incorporates
in itself the principle of Natural Justice
based on the principle of fairness in
order to prevent the authorities from

abusing the power conferred on them.
Professor Albert Venn Dicey has
regarded rule of law to have both
procedural as well as substantive
effect, and the rule of law implements
the minimum standard of fairness. The
doctrine of Legitimate Expectation
ensures a legal claim in circumstances
when any public authority violates any
legal expectation of individual.

Key words : Legitimate Expectation,

Natural Justice, Administrative

Authorities, Judicial Review.
I. INTRODUCTION

“A man should keep his words. All the
more so when a promise is not a bare
promise but is made with the
intention that the party should act

»l

uponit.
— William Blackstone

Ubi Jus Ibi Remedium is one of the
most famous legal maxims which
means, where there is a right, there
must be a remedy. In other words, a
right to a useful remedy is the most
basic and fundamental right protected
by The Constitution of any country.’
The general rule is that a person is
entitled toaremedyonlyifthereisthe
existence of a right, but the concept of
Legitimate Expectationis an exception
to this general rule and the
abovementioned legal maxim.

Here a person is entitled to a remedy
even in absence of existence of any
right, but the said right is available
only subject to certain conditions.
Remedies are said to perform two
significant purposes in Law — On one
hand, they define an abstract rightand
enforce otherwise intangible rights, as
the rights which stand alone are
nothing but simply an expression of
social values which are of no value in
the eyes of law and it is the remedy on
the other hand, which describes the
right by making the value true and
tangible.” Without an adequate
remedy, rights are nothing more than
an idea or promise that may or may
not be fulfilled.

Thus, a remedy is a crucial part of
every right which is the ultimate
requirement to the effectuation of the
rule of law as without the remedy,
even the judicial decisions are merely
advisory in nature. The concept of
Legitimate Expectation is an emerging
concept that has been recruited by the
judiciary in the long list of grounds of
judicial review of administrative
actions.

The term “Legitimate Expectation”
has till now not been defined by any
law, but is believed to mean the
compliance with the principle of
Natural Justice i.e. fair hearing before
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any action is taken by the
administrative authority. In other
words, a person may have a legitimate
expectation of being treated in a
particular way by any administrative
authority even when he has no legal

right to be entitled to such treatment.

Il. LEGITIMATE EXPECTATION
DEFINED

The Oxford English Dictionary has
though not defined the complete term
“Legitimate Expectation” but it has
defined the term “Legitimate” which
means “Conforming to the law or to
the rules”. Similarly the term
“Expectation” has been defined as “A
strong belief that something will

”4

happen orto be the case”.

Judicial Receptions defining

Legitimate Expectation

In case of Schmidt v. Secretary of State
for Home Affairs’ (Schmidt Case),
“Legitimate Expectation” is meant to
be a stage where even if a person has
no legally enforceable right or
interest, he may yet have some
legitimate expectation of something
that should happen and it would not
be fair it something expected does not
happen or if he is deprived of such
happening without giving him an
opportunity of being heard.

Similarly, in Attorney General of Hong
Kong v. Ng Yuen®, it is defined as
“Reasonable Expectation” which
would include an expectation to go
even beyond the enforceable legal
rights subject to it being on some
reasonable basis.

In R v. Secretary of State for the Home
Department7, wherein Lord
Templeman has said that “Legitimate
Expectation is just a expression of the
duty to act fairly, but its scope goes
beyond theright of being hear.

Thus, Legitimate Expectation that an
authority ought not to actina manner,
that it defeats the consequences of
expectation, or it may mean that if the
authority intends to act contrary to
the Legitimate Expectation, it must
provide the individual either an
opportunity to make representation
or must fulfill certain other

requirement and procedural fairness.’

Thus, it can be analyzed that the
doctrine of Legitimate Expectation is a
kind of check on the administrative
authorities and not a drawback so that
the authorities do not use the powers
conferred upon them in an arbitrary
manner.

Il. LEGITIMATE EXPECTATION-
ORIGIN AND DEVELOPMENT

The concept of Legitimate Expectation
first appeared in the case of Schmidt v.
Secretary of State for Home Affairs’, in
which Lord Denning” found that the
speeches in case of Ridge v. Baldwin™
depict that the administrative
authorities are bound to provide the
person who could be affected by their
decision, an opportunity so as to
enable the person to make his
representation. The brief facts of the
case were such that a student who
being a German National went to
England for studies who expected to

remain in England till the completion
of his course or till he breaks any law
while he is in England, but all of a
sudden and without even providing
him (student) an opportunity of being
heard passed an order which required
that he has to
immediately. Being aggrieved of this

leave England

arbitrary order passed by the
authorities, Schmidt bought the case
before Lord Denning. Since then,
Legitimate Expectation has played a
crucial role in number of decisions
delivered by the judiciary in the
United Kingdom.

It is pertinent to mention that in the
judgment in Schmidt's case, Lord
Denning has made no mention of any
authority (Judicial or otherwise) upon
which the concept of Legitimate
Expectation could be founded,
certainly he further said that he felt for
sure that the concept came out of his
own head and not from any
provenance. Therefore, it can be said
that the concept has originated by
Lord Denningin Schmidt's case.

But, it is significant to note that prior
to the introduction of the concept of
Legitimate Expectation by Lord
Denning in England, a similar concept
in the Jurisprudence of European
Community, which also sought for the
protection of confidence of that
subject, placed in government, and
the concept was named as “The Rule
of Protection of Legitimate

n12

Confidence.

Though it may be considered that the
concept of Legitimate Expectation
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was originated by Lord Denning in
England, but it is worthy of
mentioning that the analysis of
European concept might have helped
in the development of English Law. In
Re Civil
Commission v. E.C. Council®”, a case in

Services Salaries E.C.

European Court, the court has held
that the Rule for the protection of the
Legitimate Confidence that the
citizens may have in relation to the
authorities, binds the authorities in its
future action. Hence, stress was laid
by the Court in this decision, for the
protection of Legitimate Confidence
that was applicable to administrative
law.

In India, the first reference to the
doctrine was made in the case of State
of Kerala v. Madhavan Pillai,"* in which
sanction was issued by the
government to the respondents to
open up a new aided school and also
to upgrade the existing ones, but after
a period of 15 Days, a direction was
issued to keep the sanction in
abeyance. This direction issued by the
government was challenged on the
ground of it being violative of the
principle of Natural Justice, wherein
the Court held that the sanction order
had created a Legitimate Expectation
in the respondents and that the
direction order of the government has
violated their expectation as it was
done without complying with the
Principle of Natural Justice and which
was sufficient to vitiate the an
administrative order.

The Concept of Legitimate

Expectation was for the first time
recognized in India in the case of
Navjyoti Corporation Group Housing
Society v. Union of India,” wherein the
Court has held that the societies were
entitled to “Legitimate Expectation”
due to the past consistent practice in
relation to allotment would be
followed even if there existed no right
inthe private law for such allotment.

Conditions which Causes Legitimate
Expectation to Arise

Following are the conditions which are
said to create Legitimate Expectation
withintheindividual:

a) Express Promise or represen-tation
by the authority

Where any promise or representation
has been held out by any authority for
happening of something develops a
Legitimate Expectation within the
individual where he starts expecting
or presuming that something so
promised would happen.

b) Past Practice to be followed

The second condition is that the
happening of something consistently
(practice) for a long time justifies
anticipation that the same thing
would repeat again

c) Such Promise or Represen-tation is
clear and unambiguous

An express promise or representation
on part of the authority over
happening of something is the third
pre-requisite for Legitimate

Expectation to arise within any

individual.

IV. LEGITIMATE EXPECTATION IN
EUROPEAN UNION

The Doctrine of Legitimate
Expectation is one of the most general
principles of the community law
developed by the European Court
which
community legal order'.” The doctrine

'forms the part of the

of Legitimate Expectation is pervasive
in all the dealings between the
individual and the administration also
is a guide towards a good
administrative conduct. A situation of
trust arises when the conduct of
administration raises an expectation
within the individual, and which gives
him (the individual) reasons to believe
that administration would act in the
expected way towards him.

Till this stage, such expectation is said
to be not more than a hope or
aspiration. Legitimate Expectation
should be distinguished from other
certain legal principles and vested
rights. Legal certainty demands that
there must not remain any doubt in
relation to the applicability of law at a
particular situation in respect of the
lawful/ unlawful nature of certain
acts/ conduct.” The principle has
restrained the penal statutes from
having retrospective effect,”® and also
demanded that the non-penal
statutes are in general barredfrom
taking any effect at a point of time
before the publication except for the
cases when the purpose of measures
otherwise require, and the Legitimate
Expectation of those who are
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concernedisrespected.”

Due to the influence and inspiration
gained by the European Court from
the German Principle (in Schmidt
Case),led to the Development of the
doctrine of Legitimate Expectation,”
and finally it found a route to
European Courts through Article —
177, references and the opinions of
Advocate General.

Though, the doctrine appeared to be
the result of the principles of legal
certainty and vested rights, but since
1970s, the European Courts has
openly referred Legitimate
Expectation as a separate and
independent law, and the said
development was seen in the case of
Westzucker GmbH. v. Einturh und
Vorratsste fur Zucker,” in which the
Finance Court of Hesse had sent a
reference to European Court inquiring
that if a regulation was infringed, then
a principle of legal certainty by which
the expectation of the concerned
individuals was supposed to be
protected (Vertrauensschutz),” and in
the opinion, the Advocate General
Roemer was of a view that the issuing
of a license would create expectation
within the individual and in case if the
administration plans to change the
situation then the person would suffer
loss.

The major reasons as to why the
European Courts had to adopt the
doctrine of Legitimate Expectation
were firstly, the European Courts
presumably considered the principle

» 23

“Progressive”,” by which it enhanced
the legal protection of the individuals
against the arbitrary use of
administrative power, Secondly, the
European Courts considered the
adoption of the doctrine of Legitimate
Expectation as a step towards
community administrative law
ensuring protection equivalent to

performing national legal order.
V.POSITION IN OTHER COUNTRIES
a) United Kingdom

The first appearance of the doctrine of
Legitimate Expectation was seen in
UK, England (Schmidt Case),and since
last forty years, the doctrine of
Legitimate Expectation has become
an established principle in the
administrative law of United Kingdom.
It is feasible to suggest that
administrative agencies quite often
take account of Legitimate
Expectation and consider it to be an
integral

legal norm of public

administration.
b)U.S.A.

The doctrine of Legitimate
Expectation has not been adopted in
U.S.A. with such a force as it has been
adopted in the Indian legal system and
in the English Jurisprudence, reason
being, the rigidity of the concept of
Separation of Power prevalent in the
U.S.A. So by this, it can be analyzed
that the powers conferred upon the
executives there is unfettered and
unchecked. It is pertinent to mention
that the Fourth Amendment to the

U.S. Constitution provides only for
Legitimate Expectation of Privacy.

c)India

The doctrine of Legitimate
Expectation traces its development in
Indian administrative law and is based
on the roots of rule of law and
mandates regularity, predictability
and certainity in the dealings of the
government with the public. The
Constitution of India is based on the
principle of rule of law, and in order to
uphold the rule of law, Indian judiciary
has been conferred with the power of
Judicial review under
Article — 13 of The Constitution of
India. The Supreme Court of India is
the final arbiter of The Constitution
and has been vested with such powers
that any act of the Parliament which is
violative of the provisions of The
Constitution of India, can be declared
as ultra-vires The Constitution by the
Supreme Court of India. Under The
Constitution of India, the Supreme
Courtand the High Courts can exercise
the power of Judicial Review under
Article 32 and 226 respectively, and
can review the legislative, executive
and administrative actions.

The doctrine of Legitimate
Expectation has been embedded in
the Constitution of India under Article
— 14 which confirms that anything that
is arbitrary, unreasonable and against
public interest is violative of Article —
14 of The Constitution.

In India, the importation of the foreign
concept of Legitimate Expectation can
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be seen done in case of State of Kerala
v. K.G. Madhavan Pillai,** and the
doctrine first found recognitionin case
of Navjyoti Corporation Group
Housing Society v. Union of India,” and
since then the doctrine has been
made applicable to number of cases
andis beingapplied till date.

Throwing light upon the present
position of the doctrine of Legitimane
Expectation in India, two Judges
Bench of the Supreme Court in its
recent judgment in case of State of
Bihar &Anr. v. Dr. Sachindra Narayan &
Ors.have confirmed that Legitimate
Expectation is one of the ground of
Judicial Review, but until and unless

there exists a legal obligation, there is
no Legitimate Expectation. Court was
further, of the opinion that Legitimate
Expectation was neither a desire nor a
hope and not even any wish, thus it
cannot be demanded as of right.”

VI. CONCLUSION OBSERVATION

It can be concluded that the foreing
doctrine has gained significance in
Indian legal system as well by
providing locus standi even to such
person who may not have a direct
legal right. The doctrine of Legitimate
Expectation straight away ensures a
procedural right i.e. it being a ground
for judicial review. However, it is
pertinent to mention that the

substantive aspect of the doctrine is
stil at the stage of development.
Instead of strengthening the scope of
the doctrine, the Courts have set
arbitrariness as a threshold in order to
check whether the denial of
Legitimate Expectation was justified
or not, which thereby makes the
doctrine irrelevant in India as any act
in violation of The Constitution is void.
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ADVANTAGE OF GST & NEED TO IMPROVEMENT

Mahesh Prasad Sinha
Advocate
Divisional Convenor Gaya Division
Adhivakta Parishad, Bihar

thinks that goods & service tax act

is measure movements in financial

sector. GST has brought together a
number of indirect taxes under one
umbrella, simplifying taxation for
service & commodity business.

(1) Business man with a turnover of
1.50 crore can opt the composi-
tion scheme and liability of
paying taxes @ 1 % of gross
turnover. Under composition
scheme liability of return filing
on quarterly basis. This will help
them the small business man
avoid lengthy taxation proce-
dures.

(2) Trader is exempted till turnover
lower than 40 lacks and service
provider is exempted lower than

(3)

(4)

(5)

(6)

(7)

(9)

20 lacks of turnover in maximum
states. Thus small business man
and service provider has not
need of registration under the
Goodsandservicetax act.

GST is aimed at reducing
corruption and sales without
receipt

GST reduce the need of
companies comply with excise,
service and vat

GST brings accountability and
regulation to unorganized sector
such as textilesindustries

GST brings uniformity in the
taxation process and allowed
centralized registration. This
gives a chance to small
businessman to file their tax
return via an easy online
mechanism.

GST reduce logistic cost by
eliminating boarder taxes and
resolving check-post discrep-
ancies. About 20% prices drop in
logistic cost for non bulk goods is
clearly an expected outcome.

GST points towards a positive
impact on India's GDP. It is
expected to increase GDP of
INDIA

Possibility of tax evasion and

financial corruption by govern-
ment official is minimized.

I think that it is some measure
defect in GST. Businessman is very
puzzled in reverse charge on some
expenses so, reverse charge should be
deleted.

In composition scheme rate of
GST for dealer should be decrease by
¥% % because it is higher than general
scheme as per calculation

Return process is not satis-
factory because 3B & R1 should be
merged in one return for simpli-
fication, | want to suggest the
government to option of revised
return should be enable because it is
not possible to file accurate return on
monthly basis due to none availability
of parties ledger & bank statement in
short period. So some mistake may be
arising due to slip of pen and the result
itattract penal provisions. Itisdemand
of maximum businessman and
professional for option of revise return
should be enabling under GST act.

Again | want to say that rate of
28% of GST is not justified on cement
because house for people is under
necessary want and house cannot be
built without cement. GST on cement
should be minimized & loss should be
recovered from luxurious goods. ¢

The object of constitution is to render consultation meaningful to serve the intended purpose. It requires meeting of
mind between parties involved in it means party must disclose all facts to other party for due deliberation. The consultee
must express his opinion after full consideration of matter upon relevant facts and Quintessence (Para-28).

State of Gujrat v/s Gujrat R.T. Bar Association

AIR 2013 SC 107
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Jammu & Kashmir

Lakmesh Marvind
Advocate
Patna High Court, Patna

35A was
incorporated into the

rticle

Constitution of India in
1954 (much before the
Constitution of J&K came into
existence in 1957) by an executive
order of the President of India on
the advice of the Nehru cabinet.
This executive order was treated as
an amendment in Art 35. This
in Art 35 was

introduced by the President

amendment

exercising the powers conferred by
clause (1) of the Constitution of
India. The parliamentary route of
law making was bypassed when
the President incorporated Art 35A
into the constitution. Art 368(1) of
the Constitution which empowers
only the Parliament to amend the
constitution was superseded. The
Nehru government never placed

the said executive orders before
the Parliament for the discussions
andvoting.

Art 35Ais about saving of laws with
respect to permanent residents
and their rights. It stipulates, Not-
withstanding anything contained in
this constitution no existing law in
force in the State of J&K, and law
hereinafter enacted by the
Legislature of the State—

(a) Defining the classes of person
who are or shall be permanent
residents of the State of J&K; or

(b) Conferring on such permanent
residents any special rights and
privileges, or imposing upon
other persons any restrictions,
asrespects—

(i) employment under the
State Government,

(ii) acquisition of immovable
propertyinthe State,

(iii) Settlementinthe State, or

(iv) right of scholarships and
such other forms of aid as
the State Government may
provide shall be void on
the ground that it is
inconsistent with or takes

away or abridges any
rights conferred ont he
other citizens of India by
any provision of this part.

The constitution of J&K came
into existence on 26.1.1957.
Several provisions of this
constitution were completely
inconsistent with the fundamental
rights granted under the
Constitution of India. And this was
the reason Nehru did not dare to
introduce the Constitution of J&K
into the parliament or before the
President for its ratification.
Therefore the constitution of J&K
was never ratified by the President

nor by the Parliament.

Jammu & Kashmor constitution
defines a permanent resident (PR)
of the State as a person who was a
State subject on May 14, 1954 or
who has been a resident of the
state for 10 years and has lawfully
acquired immovable property in
the state. Also Art 35A empowers
J&K state legislature to alter the
definitionof PR through a law
passed by two third majority.

This Art 35A has prevented the
economic growth of the J&K. The
government of India has not been
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successful in economically
integrating this state from the rest
of India due to bottleneck of this

Article.

The J&K economy depended
merely on farming, animal
husbandry, handicrafts, textiles,
and tourism. The Kashmir valley
was known for its sericulture and
The

agriculture and horticulture

cold water fisheries.

products were earlier exported
from J&K. These products included
apples, barley, cherries, corn,
millet, orange, rice, peaches, pears,
saffron, sorghum, vegetables and
wheat. It also exported
like
handicrafts, rugs and shawls. But

manufactured goods

the isolation of this state with the
rest of India has prevented the
agriculture, horticulture, food
processing and manufacturing
sectors to grow to its full potential.
The tourism industry which was
flourishing in the region due to its
lakes, handicrafts, and textiles. The

tourism industry also collapsed
due to the insurgency intensified in
1989 in the valley. Planning at the
district and lower levels which was
integrated with the programme of
the region and the state as a hole
and the steps taken to remove the
regional imbalances wherever it
existed has failed to give result due
to terrorism and insurgency in the
state.

The engineering, medical and
dental colleges opened by the
State of J&K is also worst hit due to
Art 35A. In this colleges vacancies
for teachers onits sanctioned posts
existed in large numbers but no
qualified teachers from outside the
State took appointment there. The
reason is that they cannot
purchase property for their
economic stability. Their children
be neither get admission in these
professional institutions nor get
in the State
Government services.

employment
Non-
Residents are not allowed these

facilities. Hence, no quality
education is being departed by
these professional collegesandasa
consequence the students of the
State are not in a position to
participate in the economic

development of the State.

The non-resident industrialists
have also not invested in the State
since they cannot purchase the
land and also they cannot bring the
professionals to the state from
outside for running the industries.
Hence the private sectors which
are engine of growth in a state has
not taken part in the state
development on account of
restrictive legislations.

Dr. C. Rangarajan committee
report for economic development
of the State of J&K has not been
implemented yet and after going
through the report it becomes
clear that the suggested measures
can also not yield result unless at
least Art. 35A is abrogated or
repealed. ¢
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A. K. Pandey

Advocate
President, Bihar Commercial Taxes Bar Association

DS or Tax Deducted at Source is

income tax reduced from the

money paid at the time of
making specified payments such as
rent, commission, professional fees,
salary, interest etc. by the persons
making such payments.

Usually, the person receivingincome is
liable to pay income tax. But the
government with the help of Tax
Deducted at Source provisions makes
sure that income tax is deducted in
advance from the payments being
made by you.

For instance:

ABC PVT Ltd make a payment for
office rent of Rs 80,000 per month to
the owner of the property.

TDSis required to be deducted at 10%.
ABC PVT Ltd must deduct TDS of Rs
8000 and pay balance Rs 72,000 to the
owner of the property.

TDS At a Glance

Thus the recipient of income i.e. the
owner of the property in the above
case receives the net amount of Rs
72,000 after deduction of tax at
source. He will add gross amount i.e.
Rs 80,000 to his income and can take
credit of the amount already deducted
i.e. Rs 8,000 by ABC PVT Ltd against his
final tax liability.

2. When should TDS be deducted and
bywhom?

Any person making specified
payments mentioned under the
Income Tax Act are required to deduct
TDS at the time of making such
specified payment. But no TDS has to
be deducted if the person making the
paymentis an individual or HUF whose
books are not required to be audited.

However, in case of rent payments
made by individuals and HUF
exceeding Rs 50,000 per month, are
required to deduct TDS @ 5% even if
the individual or HUF is not liable for a
tax audit. Also, such Individuals and
HUF liable to deduct TDS @ 5% need
not apply for TAN.

3. What is the due date for depositing
the TDSto the government?

The Tax Deducted at Source must be
deposited to the government by 7th of
the subsequent month.

For Instance:

TDS deducted in the month of June
must be paid to the government by 7th

July. However, the TDS deducted in the
month of March can be deposited till
30th April.

For TDS deducted on rent and
purchase of property, the due date is
30 days from the end of the month in
which TDS is deducted.

4.How to deposit TDS?

Tax Deducted at Source has to be
deposited using Challan ITNS-281 on
the government portal.

5.Howand When tofile TDS returns?

Filing Tax Deducted at Source returns
is mandatory for all the persons who
have deducted TDS. TDS returniis to be
submitted quarterly and various
details need to be furnished like TAN,
amount of TDS deducted, type of
payment, PAN of deductee, etc. Also,
different forms are prescribed for
filing returns depending upon the
purpose of the deduction of TDS.
Various types of return forms and Rate
of TDSare as follows :

Form No Transactionsreported
inthereturn

Form24Q | TDSonSalary

Form26Q | TDS on all payments
exceptsalaries

Form 26QB | TDS on sale of property

Form 26QC | TDSonrent
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Sec. Particulars Rs. TDS Rate (%)

192 Salaries (Annexure-|) - Basis on Slab -
192A Premature withdrawal from EPF 50,000 10 -
193 Interest on Securities/ Debentures 10,000 10 10
194A Interest (Banks, co-operative society 40,000/

and post office)/ For Senior Citizen 50000 10 10

Rs. 50000

Interest (Others) 5,000 10 10

Contractor - Single Transaction 30,000 1 2
194C Contractor - During the F.. 1,00,000 1 2

Transporter (44AE) declaration

with PAN - - -
194H Commission / Brokerage 15,000 5 5
1941 Rent of Land and Building - F&F 2,40,000 10 10

Rent of Plant / Machinery / Equipment 2,40,000 2 2
194I1B Rent by Individual / HUF

(wef 01.06.2017) 50000/PM 5 -
1941A Transfer of certain immovable property

other than agriculture land 50,00,000 1 1

Professional Fees / Technical Fees /

Director fees/ royalty 30,000 10 10
194) Payment to Call Centre Operator

(w.e.f. 01.06.2017) 30,000 2 2

6. Whatis a TDS certificate? person deducting TDS to the assessee the depositor when TDS is deducted

Form 16. Form 16A. Form 16 B and  [romwhoseincome TDSwasdeducted  on interest from fixed deposits. Form
Form 16 C are all TDS certificates. TDs  While making payment. 16 is issued by the employer to the

certificates have to be issued by a For instance, banks issue Form 16A to employee. &

Two things are easiest to do. One, to carry water in a sieve.
Two, to still the mind. Freeze water. Breathe calm.

Only two secrets to learn.

— Swami Veda Bharati
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INCOME TAX TAXATION OF INDIVIDUAL

Shree Anand

Advocate
Munger

n income tax is a tax imposed

by government on income

earned by you. Incometaxisa
key source of funds that the
government uses to fund its activities
and serve the public. A person by
whom any tax or any other sum of
money is payable under the income
tax Act is called “ASSESSEE”. The
Income Tax Act, 1961 has classified
Assessee in different categories, such
as : Individual, Partnership Firm, A
Hindu Undivided Family, Company, An
AOP (Association Of Persons) or BOI
(Body Of Individuals), A Local
Authority, Artificial Juridical Persons.
The word Income has a very broad and
inclusive meaning which is defined
under section 2(24) of income tax act,
without getting too in depth we can
understand it broadly.

e In case of a salaried person,
whatever amount received from an
employer, either

* in cash or kind or as a facility is

considered asincome.

e For a businessman, his profits and
gains will constituteincome

» For professionals, freelancers etc.
there earnings from various
sources like professional fees,
other incomes etc. are considered
asIncome.

e You might receive Rental income
from house owned.

» Orcapital gains from sale of shares,
buying or selling of property etc.

« Income may also flow from
investments in the form of Interest,
Dividend, and Commission etc.

* Income Tax Department has
in 5 broad
categories. Thoseare:

classified income

Income from Salary : The amount
received by you from your employer
every month comes under the head
income from salary. As per law,
employer-employee relationship is
must to consider the amount as
income from salary else it will be
considered under other head and
therefore exemptions, allowances
available to a salaried individuals will
not be available. The amount of your
Salary includes basic pay, dearness
allowance, medical, transport,
annuity, gratuity, advance of salary,
allowances, commission, perquisites
in lieu of salary and retirement
benefits etc.; The aggregate of the

above incomes, after the exemptions
but before the deductions, is known as
Gross Salary and this is charged under
the headincome fromsalary.

Income from House property
: Any Rental Income from residential
or commercial property that you own
will be taxed. If you have home loan
then interest part of it would also be
considered as negative income from
House property.

Income from Business or
Profession : Income earned through
business or profession is taxable under
the head ‘profits and gains of business
or profession. The income on which
taxis levied shall be net of expenses.

Income from capital gains :
Any profit or gain arising from transfer
of capital asset held as investments
(such as house, Jewellery are
chargeable to tax under the head
capital gains. The gain can be on
account of short-term and long-term
gains.

Income from other sources :
Any income that does not come under
the above four heads of income is
taxed under the head income from
other sources. For eg. savings bank
interest, lottery etc..

Under the Income Tax act, all
individuals below the age of 60 years
areliable to pay taxand required to file
income tax return if total income
exceeds Rs. 2.5 Lakhs in Assessment
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year 2019-20 (FY — 2018-19). For the
age group 60-80years it’s limit is Rs.
3Lakhs and for the individuals above
80vyears, it’slimitis Rs. 5 Lakhs.

Income Tax Rate AY 2019-20 | FY 2018-19

Taxable income (Below Tax
60years individuals) Rate
Up to Rs. 2,50,000 Nil
Rs. 2,50,000 to Rs. 5,00,000 5%

Rs. 5,00,000 to Rs.

10,00,000 20%
Above Rs. 10,00,000 30%
Taxable income (60 — 80 Tax
years individuals) Rate
Up to Rs. 3,00,000 Nil
Rs. 3,00,000 to Rs. 5,00,000 5%

Rs. 5,00,000 to Rs. 10,00,000 20%

Above Rs. 10,00,000 30%

Taxable income (Individuals Tax
above 80 Years) Rate
Up to Rs. 5,00,000 Nil

Rs. 5,00,000 — Rs. 10,00,000 20%

Above Rs. 10,00,000 30%

In addition to the Income tax amount
calculated, based on the above-
mentioned tax slab, individuals are
required to pay Surcharge and Cess.

Tax planning:

Tax planning is the activity undertaken by
the taxpayer to reduce the total tax
liability by optimally utilizing all the
allowances, deductions, rebates,
concessions and exclusions available well
within the legal framework. Efficient tax
planning can help you achieve your
financial goal if you explore all the possible

tax saving options available to you and

make the most of it. These are some
effective ways to save tax.

e Save tax under section 80C, 80CCC,
80CCD- LimitRs. 1,50,000.

* Save tax under section 80D, 80DD,
80DDB

* Tax planning through Home loan

e Save tax through Education loan
under section 80E

e Tax planning under section 80CCG :
RGESS

e Tax planning of long term capital
gains arising on sale of property

* |ncome tax deduction for donation
under section 80G. ¢
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